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MS. JUHI GOGOI 

JMFC, TEZPUR, SONITPUR                         
                                                         GR- 3447/2017 

 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 

                            G.R Case No. 3447/2017 

                            U/Ss- 379/354 of I.P.C. 

 

 

                                       State                     ………….. Prosecutor. 

                                       -vs- 

                                       Md. Khomed Ali  

S/O- Md. Manu Ali 

Vill: Julia Hatkhola 

P.S: Dhekiajuli 

District: Sonitpur      ........... Accused person. 

 

 

 

Present: JUHI GOGOI, B. Sc, LL.M, A.J.S. 

    JUDICIAL MAGISTRATE FIRST CLASS, 

    TEZPUR. 

 

 

For the Prosecution :  Ld. A.P.P Gitali Das. 

For the Defence :  Mr. Rupjyoti Baruah, Ld. Legal Aid Counsel 

Charge framed on   :  31.10.2017. 

Date of Evidence :  19.12.2017, 02.01.2018, 12.01.2018 & 07.02.2018 

Date of Argument :  20.02.2018 

Date of Judgment :  08.03.2018  

 

 

 

JUDGMENT 

 

1. The prosecution case as unfolded in the F.I.R is that on 06.09.2017, the   

informant- Musstt. Ruksana Begum was admitted at Tezpur Medical College 

for her eye treatment. That on 8.09.2017 at about 2:30 AM, while she was 

sleeping, the accused- Md. Khomed Ali came near to her bed and took her 

mobile phone out which was kept inside her chest and on being tried to untie 
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her silver chain, she woke up and as she saw the accused, he ran away. That 

the informant also ran after him and snatched her mobile by getting hold of 

him. Thereafter, the medical security guards caught him and he was handed 

over to the T.M.C.H Out Post. Hence, the informant filed this case to set the 

wheel of law in motion. 

  

2. On receiving the FIR, the police registered a case as Tezpur Police station 

Case No-1827/17, u/s–379/354 of I.P.C and investigation was done by the 

investigating officer. On completion of the investigation, the investigating 

officer of this case submitted Final Form against the accused person namely, 

Md. Khomed Ali u/s-379/354 of I.P.C vide Final Form No.890/17 dated 

16/09/2017.   

 

3. On submission of the Final Form, my Ld. Predecessor has taken cognizance 

of offences u/s- 379/354 of I.P.C against the accused person. On appearance 

of the accused person, copy was furnished to him and after hearing both 

sides, the charge of offences u/s– 379/354 of IPC was framed against the 

accused person and the same was read over and explained to him, to which 

he pleaded not guilty and claimed to be tried.  

 

4. In the course of trial, the prosecution side has examined as many as six 

witnesses including the informant as well as the Investigating Officer. The 

accused person was examined u/S- 313 CrPC. The defence plea was of total 

denial. The defence chose not to adduce any evidence in support of their 

case.  

 

5. Points for determination: 

 

a) Whether the accused person viz. Md. Khomed Ali on 06.09.2017 

at about 2:30 AM at Dulabari under Tezpur PS assaulted the 

informant, Ruksana Begum, intending to outrage or knowing it 

to be likely that it would be outrage her modesty and thereby 
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committed the offence punishable u/s- 354 of I.P.C? 

 

b) Whether the accused person on the same date, time and place 

committed theft of mobile phone, silver chain by taking it out of 

the possession of Ruksana Begum without her consent and 

thereby committed the offence punishable u/s- 379 of I.P.C? 

 

ARGUMENTS 

 

6. I have heard arguments from both sides at length. The Ld. Legal Aid Counsel 

for the accused submitted that there is no evidence available on record to 

establish the guilt of the accused; as such the accused needs to be acquitted. 

On the other hand Ld. APP submitted that the accused needs to be convicted 

as the offences alleged is proved against him beyond reasonable doubt. 

 

7. DISCUSSION, DECISION AND REASONS THEREOF:- 

For the sake of convenience and brevity, both the points for determination 

are discussed together. 

 

8.  Smt. Khiroda Patowary has been examined as P.W-1. The P.W-1 

stated that she knows the accused person as well as the informant of this 

case. The incident took place on 07.09.2017 at about 12:30 AM when she 

was on her night duty at T.M.C.H eye ward and was having her dinner. At 

that time, she heard noise and saw Ruksana Begum running and on being 

asked Ruksana Begum told her that when she was in the patient‟s ward, one 

person came and she thought that he took her mobile from her chest but the 

mobile was on her bed. After hearing the same she informed the security 

guard over phone and later the security guard caught the accused. She 

further deposed that the accused inserted his hands into Ruksana Begum‟s 

chest and Ruksana thought that the accused took her mobile phone.  

   

9. During the cross-examination of PW-1, she has stated that on the date of 
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the alleged incident she was on her duty at T.M.C.H eye ward and was 

having her tiffin along with the supervisor- Reena in the staff room. Ruksana 

Begum was in the female general ward room where the lights were on and 

that day there were five other female patients but she could not remember 

their names. The distance between the female ward room and the staff room 

is almost 20 feet. When she came out of her room hearing the noise, she 

only saw Ruksana Begum screaming as “nile,nile”(took away), but she has 

not witnessed anything else. She stated that she saw the accused for the first 

time after he was apprehended by the security. But she did not know from 

where they caught the accused. When the accused was apprehended by the 

security she was called to the ground floor and she saw the accused who is 

present in the Court today. She stated that on the day of incident, Ruksana 

Begum was operated and at about 2 PM she was taken out from the 

operation theatre and the impact of anaesthesia remains for one night which 

she can say from her experience. She denied the fact that she did not state 

before the police that Ruksana Begum came running and informed her that 

one person tried to take her mobile phone from her chest and touched her 

chest. When she went to the female ward along with Ruksana Begum, the 

lights were off and after switching on the lights, she saw that the mobile 

phone was on the bed. She was called to the ground floor after 10-15 

minutes of apprehending the accused.   

 

10. Ruksana Begum, who is the informant of this case has been 

examined as P.W-2. The PW-2 stated that she knows the accused person. 

The incident took place about five months ago at about 2:30 A.M at T.M.C.H 

when she was sleeping after her eye operation. She was operated in the 

morning at about 11:00 A.M. When she was sleeping, the accused inserted 

his hands into her chest and steal her mobile and when he untied her silver 

chain, she woke up and ran after him. She further stated that the accused 

took out a „khukri‟ from his pocket and threatened her. Then on hearing her 

noise, the security came out and caught the accused and handed him over to 

the police. After that she lodged the F.I.R. Exhibit-1 is the F.I.R. Exhibit-1(1) 
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is her signature. 

 

11. During the cross-examination of PW-2, she has stated that her left eye 

was operated and it was covered with bandage. There was no family member 

as her attendant and was in the eye ward along with three other patients. 

When she woke up, the lights were off. When she came out of the room, 

there was no one from the hospital. She alone chased the accused till the 5th 

floor. She could not remember at which floor the security persons met her as 

her eye was paining and she was feeling dizzy. She was given anesthesia 

before the operation. She could not remember at which floor the eye ward 

was. Her chain was broken on being snatched. She met the accused at the 

ground floor after being caught by the security. She took the photo of the 

accused when the security caught him. She lodged the F.I.R at 10:00 A.M in 

the morning. The F.I.R was not written by her and it was written by the 

security according to her statement. She further stated that neither she had 

shown the chain to the police nor the police seized the same. She denied the 

suggestion that she did not state before the police that she woke up when 

the accused broke her silver chain and when she ran after the accused 

person, the accused took out a “Khukri” from his pocket and threatened her 

to kill and on hearing hue and cry security persons came and apprehended 

the accused person. 

 

12. Smt. Mamumoni Devi has been examined as P.W-3. The P.W-3 stated 

that she does not know the accused as well as the informant of this case. On 

the date of the alleged incident she was sleeping with her daughter in the 

eye ward after her daughter‟s eye operation. On hearing hue and cry she 

woke up and later she came to know from the nurse that one thief has been 

caught and the nurse asked her to return to her bed.  

 

13. During the cross-examination of PW-3, she has stated that she has no 

personal knowledge about the alleged incident.  
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14. Sri Juti Boro who is the security of TMCH has been examined as P.W-4. 

The P.W- 4 stated that he knows the informant as well as the accused 

person. The incident took place on 7/09/2017 at about 12:30 A.M when they 

were on patrolling duty. On hearing a noise they rushed to the eye ward and 

saw that the accused was stealing the informant‟s mobile phone, snatching 

her chain and also inserted his hands into the informant‟s chest. After that 

the accused fled away and they searched for him. The accused was hiding 

inside the water tank at the balcony and at about 2:30 A.M, they handed 

over the accused to the police.   

 

15. During the cross-examination of PW-4, he has stated that he was 

private security guard of North East Security Service. On the day of incident, 

he was with five other securities including Rajanikanta Das, Ritu Nath and 

Biswajit Nath. They have not submitted their identity cards to the police. The 

medical college consists of four floors and the eye ward is at the third floor. 

He further stated that the police has interrogated them. He denied the 

suggestion that he has not stated to the police that on the day of incident 

when they were on their patrolling duty on the ground floor, they heard a 

noise and rushed to the eye ward and saw that the accused was stealing the 

informant‟s mobile phone, snatching her chain and also inserted his hands 

into the informant‟s chest and after that the accused fled away. He further 

deposed that they only handed over the accused to the police and not any 

material object. On the day of incident they ran to the eye ward. It takes 10 

minutes to reach the eye ward from the ground floor by using the stairs.  

 

16. Sri Rajani Kanta Das who is also the security of TMCH has been 

examined as P.W-5. The P.W-5 stated that he knows the accused as well 

as the informant of this case. The incident took place at about 7/09/2017 at 

about 2:30 A.M. on the day of incident they were on patrolling duty on the 

ground floor and heard noises from the eye ward. They received a call from 

the eye ward and rushed to the site. The accused was hiding in the water 

tank. He stated that the informant told them that the accused inserted his 
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hands into Ruksana Begum‟s chest and snatched her chain. They caught the 

accused from the water tank and handed him over to the police.   

 

17. During the cross-examination of PW-5, he has stated that the police has 

interrogated him. He denied the fact that he has not stated to the police that 

the informant told them that the accused inserted his hands into her chest 

and snatched her chain. He stated that the phone call was received by their 

in-charge Juti Boro and the call was made by one of the nurse of the eye 

ward.  After receiving the call, he along with Juti Boro and two other security 

personnel went to the eye ward. They had not seen the accused in the eye 

ward. They only saw the mobile phone in Ruksana Begum‟s hand and not the 

chain.  

 

18. ASI Tirtha Baruah, who is the investigation officer of this case has been 

examined as PW 6. The I/O has stated that on 08.09.2017, he was posted 

as Incharge, Tezpur Medical College & Hospital Outpost for two months. On 

that day on the basis of the F.I.R lodged by Rusksana Begum, he started 

investigation and went to the place of occurrence and drew the sketch map. 

Exhibit- 2 is the sketch map. Exhibit- 2(1) is his signature. He further stated 

that after recording the statement of witnesses and having found sufficient 

materials against the accused person Khomed Ali, he submitted chargesheet 

against the accused u/S- 379/354 of I.P.C. Exhibit- 3 is the charged-sheet. 

Exhibit- 3(1) is his signature. 

 

19. During the cross-examination of P.W- 6, he has stated that he received 

the F.I.R on 8/09/2017 at about 02:30 P.M (afternoon). He went to the place 

of occurrence on 08/09/2017 at 12:25 P.M (afternoon) and he arrested the 

accused person on 08/09/2017 at 02:00 PM who was handed over to him on 

08/09/2017 at about 10:30 AM at his out post. He recorded the 161 

statement of all the witnesses on 8/09/2017 itself and also forwarded the 

accused on the same day. He further admitted that, P.W-1 Khiroda Patowari 

has not stated before him that -”Ruksana Begum told her that one person 
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tried to take her mobile from her chest and touched her chest”. P.W-2 

Ruksana Begum has not stated before him that- “she woke up when the 

accused broke her silver chain”. P.W-2 Ruksana Begum has also not stated 

before him that - “when she ran after the accused person, the accused took 

out a “Khukri” from his pocket and threatened her to kill and on hearing hue 

and cry security persons came and apprehended the accused person”. P.W-4 

Juti Boro has not stated before him that- “on the day of incident he was on 

his patrolling duty at the ground floor, he went to the eye ward after he 

heard noise and saw that the accused stole the mobile phone of the 

informant, snatched her chain and touched her chest and after that the 

accused fled away”. He further stated that he has not seized any mobile and 

broken silver chain from the accused person. He denied the fact that, the 

accused person is not involved with the alleged offences and he has 

mechanically submitted the charge-sheet against him. He has not mentioned 

the location of water tank in Exhibit-2 (i.e the sketch map). 

 

20.  Now moving ahead with the first issue which deals with the offence u/S- 354 

IPC, it was held by the Hon‟ble Supreme Court in State of Punjab vs. 

Major Singh, AIR 1967 SC 63 and also in Sanjay Das vs. State of 

Madhya Pradesh, 2011 CrLJ 2095 as under: 

“The offence punishable under Section-354 is an assault or use of criminal 

force to a woman with the intention of outraging her modesty or with the 

knowledge of the likelihood of doing so. The essence of a woman‟s modesty 

is her sex. The modesty of an adult female is written large-on her body. 

Young or old, intelligent or imbecile, awake or sleeping, the woman 

possesses a modesty capable of being outraged. Whoever uses criminal force 

to her with the intent to outrage her modesty commits an offence punishable 

u/S-354 IPC. The culpable intention of the accused is the crux of the matter. 

The reaction of the woman is very relevant, but its absence is not always 

decisive, as for example, when the accused with a corrupt mind stealthily 

touches the flesh of a sleeping woman. She may be an idiot, she may be 

under the spell of anaesthesia, she may be sleeping, she may be unable to 
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appreciate the significance of the act; nevertheless, the offender is 

punishable under the section.” 

 

21.  In this regard, after scrutinizing the evidences on record it appears that on 

the fateful day of the occurrence, the informant (as patient of TMCH) was 

sleeping in the eye ward after her operation, when the accused came near to 

her bed at night and inserted his hands into her chest on which she 

immediately woke up and reacted to the same by raising alarm. Even though 

the prosecution witnesses i.e PW-1, PW-4 and PW-5, affirming to this version 

of the informant are reported witness and after hearing the noise of the 

informant they had reached the place of occurrence and there is 

contradiction in the statement of P.W-4; but from the testimony of P.W-3 

who deposed that she woke up on hearing hue and cry, it is evident that an 

incident certainly took place which make the informant roused from her 

sleep. The statement of the accused (recorded under Section- 313 of Cr.P.C) 

that on the day of occurrence of the incident, his brother was admitted in the 

hospital and he was an attendant, clearly indicates his presence in the 

hospital. Moreover, both P.W-4 and P.W-5 testified that they searched for the 

accused who was found hiding inside the water tank which the involvement 

of the accused with the alleged crime. 

 

22.  Relating to the second issue which deals with Section- 379 of IPC it has 

become clear from the close scrutiny of entire evidence of prosecution 

witnesses including the evidence of the informant that there was no such 

evidence brought out from the side of the prosecution whereby it reflects that 

the accused committed theft of mobile phone and silver chain of the 

informant by taking it out of her possession without her consent as the 

alleged phone was with the informant as affirmed by PW-1 and PW-5. 

Moreover, neither the phone nor the chain was recovered from the accused 

nor the same were seized. Thus, the prosecution has not been able to bring 

out the necessary ingredients required to prove an offence u/S-379 of IPC.   
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23. Finally, it can be safely assume that the prosecution has been able to prove 

the case against the accused person u/S- 354 of IPC beyond all reasonable 

doubt and the point for determination No.(i) stands positive against 

the accused. 

 

24. In the light of the above discussions, in my considered opinion, the 

prosecution has been able to establish the guilt of the accused person u/S- 

354 of IPC beyond all reasonable doubt and he is convicted accordingly. As 

regards the offence u/S- 379 of IPC is concerned, the prosecution has failed 

to bring out the case against the accused person. 

 

DISCUSSION ON RELEASE OF ACCUSED ON PROBATION 
 

25. Now let me consider whether the accused is entitled to get benefit of 

probation in this case. From the perusal of the evidence on record it seems 

that the accused person had intention to do such act and with the social 

condition prevailing in the society, the modesty of a woman has to be 

strongly guarded. Considering all aspects, I am not inclined to release the 

accused on probation in the light of the provisions of Probation of Offenders 

Act, 1960.  

 

HEARING ON THE POINT OF SENTENCE 

 

26. Heard the convict on the point of sentence. He prayed for mercy of the Court 

being the first time offender and he will never do such act in the near future. 

 

           ORDER 

 

27. Hence, the accused person- Khomed Ali is convicted u/S- 354 of IPC and 

having regard to the nature of the offence, submission of the convict as well 

as the facts and circumstances of the case, I do hereby sentence the 

convict to undergo simple imprisonment of one year and a fine of 
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Rs. 1000/- for the offence u/S- 354 IPC and in default of payment 

of fine to undergo simple imprisonment of one month.  

 

28. The period of detention if any, already undergone by the accused shall be set 

off against his sentence as per Section- 428 CrPC.  

 

29. The amount of fine if realized be given to the victim/informant i.e., Musstt. 

Ruksana Begum of this case. 

 
30. Let a copy of the judgment be given to the convict free of cost as per 

Section- 363 of CrPC. 

 
 

 
 

 
 

         Pronounced by me in this open Court, on this the 08th day of 

March, 2018 and given under my hand and seal of this court.  

  
         

 

 

 

 

 

                     

                                            JUHI GOGOI 

                                                                                       JMFC, TEZPUR 
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A  P  P  E  N  D  I  X 

 

 

PROSECUTION WITNESSES 

      

1. PW 1  : Khiroda Patowary.  

2. PW 2  : Musstt. Ruksana Begum- Informant. 

3. PW 3  : Mamumoni Devi. 

4. PW 4  : Sri Juti Boro. 

5. PW 5  : Sri Rajnikanta Das. 

6. PW 6             :  ASI Tirtha Baruah- I.O. 

 

PROSECUTION EXHIBITS. 

  

Exhibit 1  : F.I.R 

Exhibit 1(1)   : Signature of the informant.  

Exhibit 2  : Sketch Map. 

Exhibit 2 (1)   : Signature of Sri Tirtha Baruah. 

Exhibit 3   : Charge Sheet. 

Exhibit 3(1)                          : Signature of Tirtha Baruah. 

        

  

DEFENCE WITNESSES 

 

None. 

 

DEFENCE EXHIBITS 

     

Nil. 

  

 

 

                                                  

 
 
 
                                                                                              JUHI GOGOI 

                                                                                             JMFC, TEZPUR 


